
        RE: Rule 1-100 
        10/8/04 Commission Meeting 
        Open Session Item III.A. 
-----Original Message----- 



 MATTE RS FOR ACTI ON 
 
A.  Rule 1-100/Function and Philosophy of the Rules of Professional Conduct 

 
The Chair introduced this topic by narrowing the issues to four categories: 
 1) the purpose of the Rules of Professi

Rules ought to provide regulation and guidance in addition to being for discipline; 
and that the Rules ought not to be aspirational or a code of conduct. With a focus 
on categories 1) and 4), the following points were made during the discussion: 

 
The purpose of each Rule of Profe
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 C. Consideration of Proposal Arising from Discussion of Rule 1-120 
 

Mr. Vapnek presented a proposed new rule codifying within the rules attorney 
misconduct standards not found in the rules.  The Chair indicated that the 
deliberations, at this stage, should be a concept discussion rather that a 
wordsmithing exercise.   

 
Among the points raised during the discussion were the following: (1) 
conceptually, the idea of consolidating various misconduct provisions has merit 
because it makes California’s professional responsibility standards more 
accessible to lawyers; (2) as presently drafted, the proposal seems too broad; (3) 
promulgating a rule that repeats statutory prohibitions carries a risk of duplicative 
charging of ethical violations; however, Supreme Court and State Bar Court 
disciplinary case law has addressed this concern as to existing provisions that 
overlap (i.e., rule 3-500 and §6068(m)); (4) this type of rule may be subject to 
constant revision as statutes and case law change; ABA Model Rule 8.4 should be 
the starting point; (5) a rule replacement for the former offensive personality 
prohibition of §6068(f) also needs to be covered; (6) multiple objectives (i.e., 
Model Rule 8.4, §6068(f) and consolidation of various statutory and case law 
concepts) is too much for any one rule; (7) determining the proper scope of this 
rule seems to require revisiting the purpose of the rules as covered in rule 1-
100; and (8) if the concept of a consolidation rule is abandoned, then the co-
drafters should memorialize the consideration and rejection of the proposal for 
inclusion in the Commission’s ultimate report. 

 
Following discussion, straw votes were taken to ascertain consensus on certain 
issues.  The straw votes revealed: gtion and 004 Tc -0.0004 Tw 12 004 Tc -0.0004 12 0 0 12 0 AT43.1615 Tm
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RRC MEETING 
September 13, 2002 

(Oakland) 
 
 
III. MATTE RS FOR ACTI ON 
 
 *     *     * 
 
 
.  KEM 5/11/2004 Note: This matter was not called at the 9/13/2002 meeting.   

 Please note that you should consult your Meeting Materials for that 
meeting at pp. 113-122 for e-mail exchange among Joella, Stan & Kurt).   
Also, please note that KEM summarized that e-mail exchange in a grid, in both 
Word & PDF: 

$   
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discipline, there could be an unintended change of the standard of care in 
the civil arena; 

 
 (6) a minimalist approach to RPC 1-000 could result in a rule that 
provides inadequate guidance to lawyers; 

 
 (7) RPC 1-100 should address the concept that members enter into 
a commitment when choosing to join the legal profession, in other words, 
members agree to abide by certain standards in exchange for the right to 
practice law; 

 
(8) although the ABA Model Rules go too far in being aspirational, the 
RPCs should not be simply a disciplinary code for lawyer conduct; 

    
(9) 4 functions the RPCs serve are: protect clients, protect the 
public/courts/legal profession, maintain high professional standards; and 
preserve public confidence in the legal profession;   

 
(10) the enabling State Bar Act provisions (BPC 6076, 6077) may be 
construed to constrain the breadth of any RPC 1-100 statement of the 
purpose and function of the rules; however, the Cal. Sup. Ct. acts to 
approve all RPCs including current RPC 1-100, that seems to go beyond 
the limited concepts found in the enabling State Bar Act provisions; 

 
(10) the topic of civil liability currently appears in both the rule text and 
the discussion section, consideration should be given to relocating the 
topic to one or the other part of the rule; 

 
(11) practicing lawyers need rules that guide conduct, whether civil 
liability applies is a different question requiring reference to case law (i.e., 
Pringle v. La Chappelle); 

 
(12) the emphasis on public protection in RPC 1-100 tends to submerge 
the client protection focus that distinguish the California rules from the 
ABA; 

 
Following a general discussion, the Commission considered specific 
modifications to the version of proposed amended RPC 1-100(A) that appears on 
page 3 of the August 29, 2002 memo from Mr. Lamport.  The modifications 
considered are indicated by the bracketed language below: 

 
“(A)  Purpose and Function. 

 
The following rules are intended to regulate professional conduct 
of members of the State Bar [+and their willful violation may 
subject them to discipline+] [-through discipline-].  They have 
been adopted by the Board of Governors of the State Bar of 
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California and approved by the Supreme Court of California 
pursuant to Business and Professions Code sections 6076 and 
6077.  Their purpose is to protect [+the consumers of legal 
services+] [the public/the rights of clients], to promote fair 
administration of justice and to promote respect and confidence in 
the legal profession [+and to provide guidance. . .+].  These rules 
together with any standards adopted by the Board of Governors 
pursuant to these rules shall be binding upon all members of the 
State Bar.” 

 
Although the first and second sentences are taken from current RPC 1-100, it was 
noted that the first paragraph mixes several concepts together. There was 
discussion of whether discipline, as enforcement, should be the focus of the first 
sentence, or the first paragraph, or whether the purposes of the RPCs should be 
discussed first.  There was a sense that one of the purposes of the RPCs is to 
provide guidance to members. 

 
To ascertain consensus, a vote was taken on the concept of moving the initial 
mention of “discipline” out of any first sentence of paragraph (A).  The vote was: 
Yes: 6; No: 3; Abstain: 2.  Mr. Sapiro explained that he abstained because it was 
unclear as to what any first sentence might state.  

 
All members who are interested in doing so, including the current team of co-
drafters, were assigned to prepare a redraft of the first paragraph of RPC 1-100(A) 
together with a proposed explanation.  Tuesday, October 29, 2002, was set as the 
deadline for circulating redrafts by e-mail to every member.  Members were asked 
to include Mr. Mohr and Mr. Difuntorum in the distribution of the redrafts. 
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RRC MEETING 
November 8, 2002 

(Los Angeles) 
 
 
III. MATTE RS FOR ACTI ON 
 
.  Consult the following materials: 
 
$   Materials listed for 9/11/02 & 10/11/02 Meetings. 
$   Summary document of e-mails exchanged in preparation for 11/8/02 

Meeting (RRC - 1-100 - 10 & 11-2002 E-mails re Rule (110502).doc & RRC - 1-
100 - 10 & 11-2002 E-mails re Rule (110502).pdf) 

 
 
 *     *     * 
 
 B. Consideration of Rule 1-100.  Rules of Professional Conduct, In General 
 

Mr. Sondheim briefly summarized previous Commission discussions on RPC 1-100(A) 
and acknowledged each member’s contribution to the materials collected for this agenda 
item.  He indicated that he would begin with a concept discussion and then turn attention 
to Mr. Tuft’s October 29, 2002 draft (hereinafter “10/29 Draft”), as the starting point for 
crafting amendment language.  The 10/29 Draft is set forth below: 

 
“Rule 1-100. Purpose and Function of the Rules of    Professional 
Conduct. 

 
(A) The following rules are intended to protect the public, the interests of clients, 
and the administration of justice and to promote respect and confidence in the 
legal profession.  These rules together with any standards adopted by the Board of 
Governors of the State Bar of California pursuant to these rules shall be binding 
upon all members of the State Bar and all other lawyers practicing law in 
California.  A willful violation of any of these rules shall be the basis for 
discipline as provided by law.   

 
Discussion: 

 
The Rules of Professional Conduct are rules of the Supreme Court of California 
regulating attorney conduct through discipline.  See In re Attorney Discipline 
System (1998) 19 Cal.4th 582, 593-597 [79 Cal.Rptr.2d 836]; Howard v. Babcock 
(1993) 6 Cal.4th 409, 418 [25 Cal.Rptr.2d 80].  The rules have been adopted by 
the Board of Governors of the State Bar of California and approved by the 
Supreme Court of California pursuant to Bus. & Prof. Code § 6076 and 6077.” 

As to concept, the Commission considered whether to the delete the existing idea of 
“public protection” from RPC 1-100(A).  Following discussion, there was no motion to 
make such a change. 
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Turning to rule language issues, the following points were considered. 

 
 (1) Regarding the first sentence of the 10/29 Draft, the Commission 
considered whether the word “intended” should be changed to “adopted.”  Among 
the points made in favor of this change was the point that the word “adopted” 
precisely tracked the action taken by the Board of Governors pursuant to statute.  
Among the points made in opposition to this change was the point that the change 
posed a risk of confusion based on the absence of an express statement of the 
“intent” of the rules.  A vote taken to ascertain consensus revealed 7 members in 
favor of the change to “adopted” and 4 members who preferred to retain the word 
“intended.”  Subsequently, Mr. Sapiro suggested the alternative of using the 
phrase “the purposes of the following rules are. . . .”  In support of this alternative, 
it was indicated that the California Supreme Court in Chambers v. Kay makes 
assertions about the “purpose” of the rules.  The vote to adopt the alternative was 
11 yes and none opposed. 

 
(2) Regarding the format of the proposed sentence that identifies the 
purposes/intent of the rules (i.e., “to protect the public,” etc...), the Commission 
considered whether to use a single paragraph or to separate-out each stated 
purpose as an individual, enumerated subparagraph (a.k.a., an “outline format”).  
Among the points made in support of the one paragraph format used in the 10/29 
Draft was the point that a complete reorganization of RPC 1-100 would not be 
required, as would be the case if an outline format were adopted.  Among the 
points made in support of a new outline format was the point that such a format 
would create a visual emphasis on each individual purpose.  Upon vote, there 
were 6 in favor of a new outline format, 4 in favor of the single paragraph format 
and 1 abstention. 

 
(3) Regarding the proposed statement of the purpose of the rules as it pertains to 
client protection, the Commission considered whether the language should be 
changed to refer to the “interests of clients.”  Among the points made in support 
of the phrase “interests of clients” (or “client’s interests”) was the point that a 
client’s special interest in an attorney-client relationship is distinct from any 
public interest in general lawyer compliance with the rules, and this distinct 
interest warrants explicit recognition in RPC 1-100(A).  Among the points made 
in opposition were the following two points: (i) using the phrase “interests of 
clients” to state the rule’s protection afforded to clients would not parallel the 
similar notion in RPC 1-100(A ) of “protection of the public” and this different 
phrasing might cause confusion about the protection, if any, afforded to the 
“public interest”; and (ii) a new concept of protection afforded to the “interests of 
clients” may raise the unintended issue of the allocation of authority among a 
lawyer and a client (i.e., a misinterpretation that the new language means that the 
rules confer on a lawyer the authority to decide what is in a client’s best interest).  
Following discussion, it was indicated that the Commission may want to include 
the phrase “interests of clients” for the purpose of eliciting public comment and 
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generating a record for further deliberation.  Upon vote, there were 7 in favor of, 
and 4 opposed to, using the phrase “interests of clients.” 

 
In connection with an eventual posting on the State Bar website, staff was asked 
to ensure that the informal explanation of amendments includes a mention of the 
Commission’s desire for comment on the addition of the phrase “interests of 
clients.” 

 
(4) Regarding a proposal to have no reference whatsoever to client protection (or 
interests of clients), a motion was made that garnered no second. 

 
(5) Regarding the proposed statement of the purpose of the rules as it pertains to 
“respect and confidence in the legal profession,” the Commission considered 
whether this phrase should be replaced with the phrase “to promote the integrity 
of the legal profession.”  Among the points in support of this change was the point 
that genuine respect and confidence will follow, if the rules truly promote the 
integrity of the legal profession.  Among the points made against this change was 
the point that case law already cites to “respect and confidence in the legal 
profession” as a key purpose of the rules and a change in RPC 1-100(A) likely 
would entail an awkward explanation.  It was noted that the preamble to the 
California Code of Judicial Ethics uses the phrase “confidence in our legal 
system.”   Upon vote, there were 7 in favor of keeping the phrase “respect and 
confidence,” 3 in favor of substituting with “integrity,” and 1 abstention. 

 
(6) Regarding the proposed statement of the purpose of the rules as it pertains to 
the “administration of justice,” the Commission considered whether this phrase 
should be changed to “to promote the administration of justice.”   This change 
was regarded as a clarification of the meaning of the language used in the 10/29 
Draft.  Upon vote, there were 7 in favor of the change, 2 opposed and 1 
abstention. 

 
(7) Regarding the proposed statement of the purpose of the rules as it pertains to 
protection of the “administration of justice,” the Commission considered whether 
to add the phrase “to protect the integrity of the legal profession.”   Among the 
points made in favor of the addition was that together, the two phrases embody 
the concept of having respect for, and preserving the integrity of, the legal system 
as a whole.  Upon vote, there were 11 in favor of this change and no opposition.  
Mr. Mohr was asked to review the ABA Model Rules to see if there is any similar 
language identifying the purpose and function of those rules. 

 
(8) Regarding the proposed statement of the purpose of the rules as it pertains to 
protection of the “administration of justice,” the Commission considered a 
proposal to modify this phrase by adding the word “fair.”  Among the points 
made in support of this change was the point that case law often refers to the 
principle of the “fair administration of justice.” Among the points made in 
opposition was the point that the word “fair” might appear to be redundant in 
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are using “member” rather than “lawyer”. 
 
    (1) We should put it directly in the rule what we mean, i.e., 

“lawyer”. 
 
    (2) Should not expect out-of-state lawyer to look at 1-

100(D)(2). 
 
   m. Stan: “lawyer” can be just as confusing. 
 
    (1) Have to refer to 8.5. 
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Issue

1. Disciplinary 
Purpose in rule 
1-100(A) 

 

Do we want to keep the disciplinary 
focus that is in the rule now?  In my 
opinion we have to keep the 
disciplinary focus. B&P Code section 
6077, cited in rule 1 -100(A) now says, 
�For a willful breach of any of these 
rules, the board has power to 
discipline members of the State Bar by 
reproval, public or private, or to 
recommend to the Supreme Court the 
suspension from practice for a period 
not exceeding three years of members 
of the State Bar.�  Based on the 
statute, any rule we write is fair game 
for discipline.  In my opinion, we have 
to focus the rules accordingly. 

I have no problem with the idea that 
willful violations of the Rules are 
grounds for discipline -- indeed, that 
seems almost self-evident.   But it is 
clear to me that the Rules serve a 
broader purpose: they (not alone, but 
with statutes and court decisions) 
provide the framework for lawyers� 
interactions in their professional 

disciplinary trouble if you �willfully� 
violate the Rules --never mind that 
�willful� has been interpreted very 
broadly when the powers want to zap 
someone.  (Nothing we can do about 
that.)  But I think that we should be 
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Issue Lamport Melchior  Julien Comments 

and we should say so. 

2. Lack of Client & 
Administration of 
Justice Focus in 
rule 1-100(A) 

The broad statement of purpose in 1-
100(A) is  to �protect the public and 
promote respect and confidence in the 
legal profession.� While I do not 
dispute that these are proper goals, 1 -
100 does not clearly articulate client 
protection as an objective.  While client 
protection can be gleaned from the 
general purpose language cited 
above, one has to interpret the 
language to get there.  Furthermore, 
some have read the language to 
suggest that interests of the public at 
large supercede the interests of a 
client.  If we are going to put a client 
emphasis in the rules, we need to 
account for the administration of 
justice as a countervailing policy. 

We can add client protection although I 
am congenitally opposed to saying 
more than necessary.  I am already 
too verbose.  But why single out clients 
as special o bjects of our 
consideration?  The Rules deal with 
much else and we can�t enumerate 
everything. 

I agree with Kurt here. I believe that 
the "protection of the PUBLIC" is not 
just a broader purpose but also the 
real purpose.  I do not think we are 
protecting individual clients as such 
but truly protecting the public.  Do not 
forget the other half of the sentence. 
And "to promote respect and 
confidence in the legal profession" 
which to  me is just as important given 
the current climate with respect to the 
profession at this time.  
 
Issue: Whether the purpose should be 
broadened to include administration of 
justice? 
 
Question: Do all ethics opinions, no 
matter from whence they come, hold 
lawyers accountable in the way that 
our rules do? 
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NOTE: Please note that neither Paul's nor Kurt's 10/24/02 e-mails are included as I 
didn't have electronic copies of them to paste into the attached document.  Hard copies 
were included in the 11/8/02 agenda materials, at pp. 40 - 41. 

1 
2 
3 
4 
5 
6 
7 
8 
9 5  To:  Randall.Difuntorum%calbar.ca.gov%TECHNIP-EXT@Technip-coflexip.Com 

CC:  "Hollins, Audrey" <Audrey.Hollins@calbar.ca.gov>, "Anthonie Voogd (E-mail)" 
<avoogd@technip.com>, "Anthonie Voogd (E-mail 2)" <avoogd@socal.rr.com>,  
"Edward P. George Jr. (E-mail)" <epgeorge@ix.netcom.com>, "Harry Sondheim (E-
mail)" <hbsondheim@earthlink.net>, "Jerome Sapiro Jr. (E-mail)" 
<jsapiro@sapirolaw.com>, "Ignazio J. Ruvolo (E-mail)" <justice.ruvolo@jud.ca.gov>, 
"Karen Betzner" <kabetzner@yahoo.com>, "Kevin Mohr (Home#2) (E-mail) (E-mail)" 
<kemohr@attbi.com>, "Kevin Mohr (Work) (E-mail)" <kevinm@wsulaw.edu>, "Kevin 
Mohr (Home#1) (E-mail)" <kevin_e_mohr@csi.com>, "Kevin Mohr (Home #3) (E-mail)" 
<kevin_e_mohr@compuserve.com>, "Kurt Melchior (E-mail)" 
<kmelchior@nossaman.com>, "McCurdy, Lauren" <Lauren.McCurdy@calbar.ca.gov>, 
"Linda Q. Foy (E-mail)" <lfoy@hrice.com>,  
 21 

22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
41 

of justice and to promote respect and confidence in the legal profession [+and to 
provide guidance. . .+]"  This email explains my antipathy to the protection of the 
public aspects of the statement. 

 
First, the statement is not true.  The Legislature enacted the State Bar Act in order to 
create an integrated (mandatory membership) bar where lawyers are subject to rules 

 
Second, the statement is flummery.  If the purpose of the rules were to protect the 
public, I would espouse much higher standards in almost all of the rules.  Moreover, 
later in (A) I might state: "These rules are not intended to foreclose courts from imposing 
higher civil standards for lawyers or creating new causes of action applicable to 
lawyers."  I am foreclosed from doing so by my belief that as a member of the 
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72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 

Subject:  R
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 Discussion: 324 
325 
326 
327 
328 
329 
330 
331 
332 
333 
334 
335 
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338 
339 
340 
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342 
343 
344 
345 
346 
347 
348 
349 
350 
351 
352 
353 
354 
355 
356 
357 
358 
359 
360 
361 
362 
363 
364 
365 
366 
367 
368 
369 

 

353 
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371 
372 
373 
374 
375 
376 
377 
378 
379 
380 
381 
382 
383 
384 
385 
386 
387 
388 
389 
390 
391 
392 
393 
394 
395 
396 
397 





CalBar – RRC – Rule 1-100 
October & November 2002 E-mails (pre 11/08/02 Meeting) 

[9] These rules are not intended to create new civil causes of action.  Nothing in these 
rules shall be deemed to create, augment, diminish, or eliminate any substantive legal 
duty of lawyers or the non-disciplinary consequences of violating such a duty. 

503 
504 
505 
506 
507 
508 
509 

 
[9] Agreeably with the clear mandate of Business and Professions Code sections 6076 
and 6077, we should limit ourselves to writing disciplinary rules.  Moreover, as Justice 
Ruvelo has indicated, this language improperly restricts the California Supreme Court. 
 510 

511 
512 
513 
514 
515 
516 
517 
518 
519 
520 
521 
522 
523 
524 

 
Subject:  Rule 1-100      
Date:  Tue, 5 Nov 2002 10:38:41 -0800     
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the rule will fuel that argument.  I believe that when we talk about the 
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779 
780 
781 
782 
783 
784 
785 

clear enough in 1-100(A).  We need to tell people that we are writing rules for a 
particular context and that courts and advocates should consider that context is 
deciding how to apply the rules elsewhere. I would rather be direct about it than indirect 
and cryptic as we frequently are when we communicate in rulespeak.  
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Subject:     (no subject)      
Date:           Thu, 21 Nov 2002 16:06:48 EST     
From:           CommissionerJ2@aol.com        
To:           hbsondheim@earthlink.net, kabetzner@yahoo.com, lfoy@hrice.com, 
epgeorge@ix.netcom.com;slamport@ccnlaw.com;, martinerz@Idbb.com, 
kmelchior@nossman.com, pecklaw@prodigy.net, justice.ruvolo@jud.ca.gov, 
jsapiro@sapirolaw.com, mtuft@cwclaw.com, pwvapnek@townsend.com, 
avoogd@technip.com, randall.difuntorum@calsb.org  
CC:           kevin_e_mohr@compuserve.com 
 
 
 Fellow Commissioners: 
 
Here is my contribution to what I think was the assignment. 
 
Rule 1-100 
 
A.  Purpose and Function 
 
a.  The purposes of these rules are: 
 
1.  To protect the public;  
2.  To protect the interests of clients;  
3.  To promote the administration of justice and;  
4.  To promote respect and confidence in the legal profession. 
 
b.  These rules, together with any standards adopted by the Board of Governors of the 
State Bar of California pursuant to these rules, shall be binding upon all members of the 
State Bar.  A willful violation of any of these rules may be the basis for discipline. 
 
( I want to get lawyers from other states in here, but I am not sure how. Perhaps adding 
them in as Mark did is the best way)  
 
Discussion:  The Rules of Professional Conduct are rules of the Supreme Court of 
California regulating conduct through discipline.  (See... {Use Mark's references here.}  
Continue with paragraphs 3 & 4 from the current rules. 
 
B.  Purpose of the Discussions (I propose moving the definitions to the end.)  
 
The comments contained in the Discussions of the rules do not add independent basis 
for imposing discipline.  They are intended to provide guidance for interpreting the rules 
and practicing in compliance with them.  (The others words in the current rules do not 
add anything to the understanding of the purpose of the Discussions and, therefore, 
should be removed.) 
 
HAPPY HOLIDAYS TO ALL OF YOU ! 

RRC - 1-100 - 11-02 to 02-03 E-mails re Rule (020603)1 Page 1 of 11 10/29/2004 



CalBar – RRC – Rule 1-100 
11/2002 through 02/2003 E-mails (pre 2/21 & 2/22/03 Meeting) 

 
Subject:  FW: Is discipline the only purpose of our rules?      
Date:  Wed, 15 Jan 2003 11:04:53 -0800     
From:  "Difuntorum, Randall" <Randall.Difuntorum@calbar.ca.gov>        
To:  "Anthonie Voogd (E-mail 2)" <avoogd@socal.rr.com>, "Anthonie Voogd (E-mail)" 
<avoogd@technip.com>, "Edward P. George Jr. (E-mail)" <epgeorge@ix.netcom.com>, 
"Ellen Peck (E-mail)" <pecklaw@prodigy.net>, "Harry Sondheim (E-mail)" 
<hbsondheim@earthlink.net>, "Ignazio J. Ruvolo (E-mail)" <justice.ruvolo@jud.ca.gov>, 
"Jerome Sapiro Jr. (E-mail)" <jsapiro@sapirolaw.com>, "JoElla Julien (E-mail)" 
<CommissionerJ2@aol.com>, "Karen Betzner" <kabetzner@yahoo.com>, "Kevin Mohr 
(Home #3) (E-mail)" <kevin_e_mohr@compuserve.com>, "Kevin Mohr (Home#1) (E-
mail)" <kevin_e_mohr@csi.com>, "Kevin Mohr (Home#2) (E-mail) (E-mail)" 
<kemohr@attbi.com>, "Kevin Mohr (Work) (E-mail)" <kevinm@wsulaw.edu>, "Kurt 
Melchior (E-mail)" <kmelchior@nossaman.com>, "Linda Q. Foy (E-mail)" 
<lfoy@hrice.com>,  
CC:  "McCurdy, Lauren" <Lauren.McCurdy@calbar.ca.gov>, "Hollins, Audrey" 
<Audrey.Hollins@calbar.ca.gov>, "Taxy, Mark" <Mark.Taxy@calbar.ca.gov>, "Yen, 
Mary" <Mary.Yen@calbar.ca.gov> 
 
 
 See message below from Harry .  Please pardon this duplicate distribution, if you 
have already received it.  -Randy D. 
 
************* 
 
Sent by: 
 
Randall Difuntorum  
State Bar of California  
180 Howard Street  
San Francisco, CA 94105  
(415) 538-2161 
 
***Please note my new e-mail address: Randall.Difuntorum@calbar.ca.gov*** 
 
 
This E-Mail message may contain confidential and/or privileged material for the sole use 
of the intended recipient(s).  Any review, use, distribution or disclosure by others is 
strictly prohibited  If you are not the intended recipient (or authorized to receive for the 
recipient), please contact the sender by reply E-Mail and delete all copies of this 
message. 
 
     Dear Commission members— 
 
By now you should have received the Action Summary for our last meeting.   It is my 
understanding that some of the Commission members had concerns about moving the 
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sentence to which paragraph 13 relates into the text of the rule because it is susceptible 
to the construction that all rules must be disciplinary rules and cannot relate to any non-
disciplinary matters relevant to ethical professional conduct.  This might preclude even 
consideration of some matters that the Commission may want to discuss, since such 
consideration  would not be deemed relevant, in an absolute sense, to  disciplinary 
rules. 
 
It would, for example, preclude consideration of anything relating to pro bono unless we 
want to make it a disciplinary matter.  However, the speaker on this issue in Monterey, 
as I recall, did not seek a disciplinary rule, only recognition that pro bono is to be 
encouraged. 
 
    The vote set forth in paragraph 13 was close (6 to 4, with one abstention).  The vote 
thus does not reflect even a majority of the Commission and I abstained. It has been 
suggested that the Commission should be given an opportunity to vote up or down on 
the scope of the rules.  I think it may be premature to lock ourselves into such a vote 
and that, for the time being, we are better off "punting" and keeping our options open.    
Consequently, in connection with  the next meeting, I would like each of you to give 
thought to whether we should decide at this time if the rules are to be limited to 
discipline or whether we should keep our options open and not decide that issue at this 
time.  If we decide upon the latter course, then I think we should give some thought as 
to how the language relating to the concept voted upon in paragraph 13 could be 
changed so as to give us some more flexibility in the future, with the understanding that 
if we ultimately conclude that the rules are only disciplinary rules, we would make 
appropriate changes to reflect that decision. 
 
    For example, for the time being, we might say: 
 
     "These rules regulate attorney conduct and may result in discipline for a willful 
violation of any of these rules."  (Then delete the last sentence of paragraph (B).)  If we 
finally conclude that the rules are only to be disciplinary rules, the phrase "and may 
result in" could be changed to "through."   
 
I am not wedded to any of this language and others may have better ways of expressing 
what I am suggesting.  
 
As you may recall, I have encouraged Commission members to email one another (as 
is done by COPRAC) regarding matters of concern to the Commission.  Any thoughts 
any of you may have regarding the subject of this email which you would like to share 
by email before the next meeting would be appreciated.   Let me close by sending my 
best wishes  to you and your families for a Happy and Healthy New Year . 
 
        Cheers, 

 Harry 
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      -----Original Message-----  
From: Jerome Sapiro, Jr. [mailto:JSapiro@sapirolaw.com]   
Sent: Monday, February 03, 2003 9:01 AM  
To: 'Difuntorum, Randall'; 'Anthonie Voogd (E-mail 2)'; 'Anthonie Voogd (E-mail)'; 
'Edward P. George Jr. (E-mail)'; 'Ellen Peck (E-mail)'; 'Harry Sondheim (E-mail)'; 
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respect to all of us, we don't know yet what the rules are or should be, because we have 
not yet had to face that fork in the yellow brick road. 
 
     To those of you who would argue that if we have alr
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Memorandum: To Members of the Commission 
 
Subject:  Rule 1-100.  Rules of Professional Conduct, in General. 
 
From:   Mark L. Tuft 

ind, this Memo takes a look at the how other states describe the scope of their rules 
and compares the function served by the rules in California with other jurisdictions.   



 

Failure to comply with an obligation or prohibition imposed by a Rule is a 
basis for invoking the disciplinary process.4  
. . . .  
 . . . . The Rules are designed to provide guidance to lawyers and to proviohM[C326.







 

disciplinary rules.  California has followed that philosophy since 1928, 
when it first adopted the predecessors to the present RPC.  The American 
Bar Association’s Model Code of Professional Responsibility (1969) 
sought to combine disciplinary rules and “ethical considerations” in a single 
document, but the ABA itself moved away from this concept in its 1983 
Model Rules of Professional Conduct.  “Ethical considerations” cannot be 
“enforced” as such.  If they are intended to become the subject of 
disciplinary action, we believed they should properly be expressed in the 
rules themselves.  .  . We believe that the RPC function best when they are 
limited to a system of disciplinary rules which set the bounds for attorney 
conduct beyond which disciplinary action may be appropriate.  Such rules 
would become less effective and even self-defeating if they also attempted 
to regulate choices among attorney conduct which may be permissible or 
advisable under varied factual circumstances. 
 
Proposed Amendments to the Rules of Professional Conduct, 
Commission for the Revision of the Rules of Professional Conduct 
Volume 1 proposed Rules and Legislative History, 
July 1987. 
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Authority for Regulating Lawyers 
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http://cartwright.drake.edu/gregory.sisk/ModelRulesPublicWeb/Proposed.Iowa.Rules.Part.1.pdf


RRC - 1-310-X - Law Firm Definition - Annot - DFT2 (120103)2 Page 2 of 2 10/29/2004 

 . . . or lawyers employed in a division, department, office or group within a 


